determination, you must submit a completed RRA form to the North Atlantic Division Office at
the following address:

Michael G. Vissichelli

Regulatory Appeals Review Officer

North Atlantic Division, U.S, Army Corps of Engineers
Fort Hamilton Military Community

General Lee Avenue, Building 301

Brooklyn, NY 11252-6700

EMAIL: Michael.G.Vissichelli @usace.army.mil

In order for an RFA to be accepted by the Corps, the Corps must determine that it is
complete, that it meets the criteria for appeal under 33 CFR Part 331.5, and that it has been
received by the Division Office within 60 days of the date of the NAP, Should you decide to
submit an RFA form, it must be received at the above address by 19 January 2009.

It is not necessary to submit an RFA form to the Division Office if you do not object to the
determination in this letter.

If you should have any questions regarding this matter, please contact me at 302-736-9763
between the hours of 1:00 and 3:30 p.m. or write to the above address.

ohn Brundage
Biologist, h
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SUBJECT PROPERTY: The DELDOT Little Heaven Grade Separated Intersection Project Site,
Kent County, Delaware.

Sincerely,
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SURVEY DESCRIPTION: Plans dated August 2008, revised per USACE on July 31, 2008,
entitled: SRI/Little Heaven Grade Separated Interchange, Kent County, Delaware, 10 sheets.
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COMMENTS: The above referenced site was inspected by a Corps of Engineers representative
on July 31, 2008,
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Enclosures
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers

This form should be completed by following (he instructions provided in Section IV of the JD Form Instructional Guidebook.

ECTION 1: BACK UND I RMATION
A REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 19, 2008

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CENAP-OP-R-2008-916 (Waters 1 Kiunk Ditch)
C. PROJECT LOCATION AND BACKGROUND IN[I'ORMATI(.)N:

State:Delaware County/parish/borough: Kent City: Little Heaven
Center coordinates of site (lat/long in degree decimal format): Lat. 39.04583° B 4, Long. -75.46305° ﬁm

Universal Transverse Metcator:
Name of nearest waterbody: Kiunk Ditch
Name of nearest Traditional Navigable Water (CNW) into which the aquatic resource flows: St Jones River
Name of watershed or Hydrologic Unit Code (HUC): 02040207
% Check If map/diagram of review area and/or potential jurisdictional areas is/arc available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
Field Determination. Date(s): July 31, 2008

ECTION 1I: SUMMA ' FINDING
A, RHA SECTION 10 DETERMINATION OF JURISDICTION,

There RIGKIISE “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as dofined by 33 CFR part 329) in the
review area. [Reguired)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: ; : .

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There B8 “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined-by 33 CFR part 328) in the review area, [Requiired]

1. Waters of the U.S,

a. Indicate presence of waters of U.S, In review area (check all that apply): !
TNWs, including lerritorial scas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNW
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2000 linear feet: 6 feet ave. width (ft) and/or _ acres.

Wetlands: 10 acres,

c. Limits (boundaries) of jurisdiction based on: RO¥7IE
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
B Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: A ditch and small pond within the High Point residential development are artificial in nature, being entirely
supplied with water by a man-made well and pump, These features are not waters of the US.

' Boxes checked below shall be supporled by completing the appropriate sections in Section 111 below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(.8, typically 3 months). '

> Supporting documentation is presented in Section 1IL.F.
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SECTION IIl: CW {ALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencles will assert jurisdiction over TNWs and wetlands adjacent Lo TNWs, If the aguafic resource is 2 ‘TNW, complete
Scetion 11LA.1 and Section ITLD.1. only; If the aquatic resource Is a wetland adjacent to a TNW, complete Sections TILAL1 and 2
and Section ITLD.1.; otherwlse, see Section TILB below. -

L. TNW
Identify TNW:

Summarize rationale supporting determination;

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes Information regarding characteristics of the tributary and its adjacent wetlands, if any, and It helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

‘The agencies will assert jurisdiction over non-navigable tributaries of TNWSs where the tributarics are “pelatively permanent
waters” (RPWS), e, tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typleally 3
months). A wetland that directly abuts an RPW s also Jurisdictional. If the aquatic resource is not n TNW, but has year-round
(perennial) flow, skip to Section IILD.2, ¢ the aquatic resource is a wotland directly abutting a tributary with perennial flow,
skip to Section ITLD.4, :

A wetland that Is adjacent to but that does not directly abut an RI'W requires a significant nexus evaluation, Corps districts and
EPA regions will include In the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a {raditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an REW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wettands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of lts adjacent wetlands is used whether the review arca identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite, The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(1) General Area Conditlons: =

Watershed size: B

Drainage arca: i
Average annual rainfall; inches
Average annual snowfall: inches

(if) Physical Characteristics:
(a) Relationship with TNW;
B4 Tributary flows directly into TNW.
[ Tributary flows through PHRIRANIEE wibutaries before entering TNW.

river miles from TNW,
Project waters are [5ist river miles from RPW.
Project waters are aerial (straight) miles from TNW,

- Project waters are RIgKSISISE aerial (straight) miles from RPW.,
Project waters cross or serve as state boundaries. Explain:

Project waters are {5

Identify flow route to TNW?: Kiunk Ditch (RPW) to the St Jones River (TNW) to Delaware Bay (TNW).
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be deseribed by identifying, ¢.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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(b) General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain: ;
[ Manipulated (man-altered). Explain: Kiunk Ditch is partially channelized for drainage purposes.

Tributary praperties with respect to top of bank (estimate):
Average width: 10 feel
Average depth: 1 feet
Average side slopes: B3,

Primary tributary substrate composition (check all that apply):

Silts B4 Sands ] Concrete
[ Cobbles [ Gravel O Muck
[ Bedrock [ Vegetation, Type/% cover:

(] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Bxplain: stable.
Presence of run/riffle/pool complexes, Explain;

Tributary geometry: Rél aight E

Tributary gradient (approximate average slope): 2 %

(¢) Elow;
Tributary provides for: S&as0) i
Estimale average number of flow events in review area/year; B
Describe flow regime: permanent,
Other information on duration and volume: stream appears to flow year-round,

Surface flow is: DiSErelH. Characteristics:

Subsurface flow: PICKRIE. Explain findings:
[ Dye (or other) test performed:

“Tributary has (check all that apply):

[% Bed and banks

(X OBWMS (check all indicators that apply):
B clear, natural line impressed on the bank
changes in the character of soil
[] shelving
[ vegetation matted down, bent, or absent
O] leaflitier disturbed or washed away
(] sediment deposition
(1 water staining
O other list):

[ Discontinuous OHWM.” Explain:

the presence of Jitter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0OO00O0OxEO

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[E[ High Tide Line indicated by: [E Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
O fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types

] tidal gauges
. O other listy:

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, elc.).
Explain: ‘
Identify specific pollutants, if known:

A natrat or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices), Where there is a break in the OHWM that is unrelated Lo the waterbody's flow
{cglmc (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid,
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(iv) Biologlcal Characteristics, Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
O Habitat for;
[ Federally Listed species. Explain findings:
[ Rish/spawn areas. Bxplain findings: ;
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands-adjacent to non-TNW that flow diveetly or indirectly Into TNW

(1) Physical Characteristics:
(2) General Wetland Characteristics:
Properties:
Wetland size:10acres
Wetland type. Explain:mostly PFOL.
Wetland quality. Explain:relatively high in places but generally low in project area..
Project wetlands cross or serve as state boundarles. Explain:

()

Surface flow is: |
Characteristics:

Subsurface flow: PIERITEEE. Explain findings:
[ Dye (or other) test performed: .

(¢) Welland Adjacency Determination with Non-TNW:
] Directly abutting
(] Not directly abutting
Discrete wetland hydrologic connection. Exptain:
Ecological connection. Explain:
[ Separated by berm/barrier, Explain:

(d to TNW
Project wetlands are {32 river miles from TNW,
Project waters are 11 ight) miles from TNW.,
Flow is from: Jeflang EabIEwalens.

B Walens
Estimate approxim of wetland as within the FO0EB00REER floodplain,
(i) Chemical Characteristics:
Characterize wetland system (e.g.. water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; ete.). Explain: clear,
Identify specific pollutants, if known:

(tit) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): :

[C] Vegetation type/percent cover. Explain:

O Habitat for:
[ Federally Listed species, Bxplain findings:
[ Fish/spawn areas, Explain findings:
L] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis,
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C.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biotogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemieal, physical, and biological integrity
of a TNW. For cach of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wellands, has more than a speculative or insubstantlal effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributavy and its proximity to a TNW, and the Punctions performed by the tributary and all its adjacent
wetlands, It is not appropriate to determine significant nexus based solely on any speeific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lics within or
oulside of a floodplain is not solely determinative of significant nexus, :

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to camy pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that ave present in the TNW?

*  Does the tributary, in combination with its adjacent wellands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs? L

*  Does the tributary, in combinalion with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations Is not inclusive and other functions observed or known to occur should be documented
below:

L. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section JILD:

2. - Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW fows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section [1LD: : .

3. Significant nexus findings for wetlands adjacent to an RPW but thai do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetiands, then go to
Section 11LD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. FNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres,
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly info TNWs.

& Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale indicating that
tributary is perennial: environmental scientist’s report and personal observation of flow in July when stream flows are
normally at their annual low,

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g,, typically three months each year) are
Jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:
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Provide estimates for jurisdictional walers in the review area (check all that apply):
Tributary waters: 2000 lincar feet width (f0).
Other non-wetland walers: acres,
Identify type(s) of waters:

3. Non-RPWs® that flow divectly or indirectly into TNWSs.
@] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section JILC,

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft),
Otier non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
B Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Personal observation that the wetland and stream (RPW) share a continuous connection.

[B Wetlands directly abutting an RPW where tributaties typically flow “seasonally.” Provide data indicating that tributary is
scasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review arca: 10acres.

5. Wetlandsadjacent to but not directly abutting an RPW that flow directly or indireetly Into TNWs.
Wetlands that do not directly abut an RPW,-but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wellands adjacent to such waters, and have when considered in combination with the tributary. to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Impoundments of jurisdictional waters,”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional,
| Demonsirate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce {see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"®

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. BExplain:

*Se¢ Fooluote # 3.

' To complete the analysis refer (o the key in Section 111.D.6 of the Instructiona) Guidebook.

" Prior to asserting or declining CWA jurlsdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands:  acres,

F.  NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements,

Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce,
Prior (o the Jan 2001 Swpreme Court decision in “SWANCC,” the review arca would have been regulated based solely on (he
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .

Other: (explain, if not covered above): Aviificial pond and ditch at High Point residential development (see above),

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irri gated agriculture), using best professional
judgment (check all that apply):

Non-welland waters (i.c., rivers, streams): linear feet width (f1).
Lakes/ponds; acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):
5] Non-wetland waters (i.c., rivers, streams): linear feet, width (ft),

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

SECT IV: DATA SO S,

A. SUPPORTING DATA. Data reviewed for JI (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Dala sheets prepared/submitted by or on behalf of the applicant/consultant.
[X] Office concurs with data sheets/delineation report.
. [0 Ofiice does not concur witn data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters' study: i
U.S, Geological Survey Hydrologic Atlas:
[J USGS NHD data.
(1 USGS 8 and 12 digit HUC maps.
U.S, Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
: or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter: ;
Applicable/supporting case law: Rapanos BT UX., ET' AL, v, United States, 547 U.S. 04-1034 and 04-1384 (2006)(Rapanos);
National Association of Homebuilders v. US Army Corps of Bngineers, et, al., D.C. District Court Case No. 1:06-cv-00502 (July 26,
2006) ‘
Applicable/supporting scientific literature: i
Other information (please specify): Regulatory Guidance Letters 07-01 (Documentation of JD's - IDIS Guidebook); 05-05
(OHWM]}; 05-02 (Geographic Extent of JD); 06-01(Timelines for Appeals).
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S, Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: November 19, 2008

B. DISTRICT OFFICE, FILE NAMI, AND NUMBER: CENAP-OP-R-2008-916 (Waters2 UNT)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:Delaware County/parish/borough: Kent Cily: Little Heaven
Center coordinates of site (lat/long in degree decimal format): Lat. 39.04583° BIGKIIIST, Long. -75.46305° BIRIGIisI.
Universal Transverse Mercator:

Name of nearest waterbody: Unnamed tributary to the Murderkil] River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Murderkill River

Name of watershed or Hydrologic Unit Code (HUC): 02040207 .

% Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.
Check if other sites (¢.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination, Date:
24 Field Determination. Date(s): July 31, 2008

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.,

There BISRITIR “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CER part 329) in the
review area. [Required)
[ Walers subject to the ebb and flow of the tide,
5] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.”
Explain;

B, CWA SECTION 404 DETERMINATION OF JURISDICTION,
There A “waters of the U.S.” within Ciean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNW's
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastale) waters, including isolated watlands

b. Identify (estimate) size of waters of the U.S. In the review area:
Non-wetland waters: 100 linear feet:. 6 feet ave. width (fl) and/or acres.

Wetlands: acres.

¢, Limits (boundaries) of jurisdiction based on: BOSTIIEINEAL
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):* ..
Iﬁ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined (o be not jurisdictional.

Explain:

' Boxes checked below shall be supported by compl ing the appropriate sections in Section 11F below.

* For purposes of this form, an RPW is defined as.a teibutary that is not a TNW and that typically flows year-round or has continuous fiow at least “seasonally”
(e.q., typically 3 months),

¥ Supporting documentation is presented in Section ILE,
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencles will assert jurisdiction over TNWs and wetlands adjacent lo TNWs. If the aquatic resource Is a TNW, complete
Section IILA.1 and Section IILD, 1, only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section HLD.L.; otherwise, sec Section IILB below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2, 'Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “acjacent”;

B, CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (I ANY):

This section summarizes information regarding characteristics of the {ributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWS), Le. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(pevennial) flow, skip to Seetion IILD.2. If the aquatic resource Is a wetland directly abutting a tributary with perennial flow,
skip to Section I1L.D 4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps distriets and
EPA regions will include In the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands'if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law. :

I the waterbody* is not an RPW, or a wetland divectly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the signifieant nexus evaluation must
consider the tributary in combination with all of 1ts adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified In the JD reguest is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ILLB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILE.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Sectlon ILC below.

L. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size: It
Drainage area: | 5
Average annual rainfall: inches
Average annual snowfall: inches

(if) Physical Characteristics:
(2) Relationship with TNW:
B Tributary flows directly into TNW.
O Tributary flows through BIERSERE tributaries before entering TNW,

Project waters are [I3
Project walers are

viver miles from TNW,

15t river miles from RPW,

Project walers are 152 aerial (straight) miles from TNW.
Project waters are. BIGKSIESE aerial (straight) miles from RPW,
Project waters cross or serve as state boundaries, Bxplain:

Identify flow roule to TNW?: Unnamed Tributary (RPW) to the Murderkill River (TNW) to Delaware Bay (TNW).
Tributary stream order, if known: i

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features gencrally and in the arid
West.
* Flow route can be deseribed by identifying, e.g., tributary a, which flows through the review arca, 1o flow into tributary b, which then flows into THW.
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(b) General (vibutary Characteristics (check all that apply):
Tributary is: [ Natural
(] Artificial (man-made). Explain;
B Manipulated (man-altered). Explain: The UNT has been channelized for drainage purposes.

Tributary properties with respect 1o top of bank (estimate):
Average width: 10 feet
Average depth: 1 feet
Average side stopes: 2.

Primg tributary substrate composition (check all that apply):

Silts Sands (] Concrete
[ Cobbles [] Gravel [ Muck
[C] Bedrock [ Vegetation. Type/% cover:

[J Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks], Explain: stabie.
Presence of ran/riffle/pool 1 Explain: none,

Tributary geometry: | Straighl
Tributary gradient (approximate average slope): 2 %
(¢) Flow:

Tributary provides for: 1105

Estimate average number of flow events in review arca/year: B0
Describe flow regime: seasonal,

Other information on duration and volume:

ielejanaicontined. Characteristics:

Subsurface flow: Biojdist. Expl_ﬁin findings:
(] Dye (or other) test performed; ,

Surface flow is: Dis

Tributary has (check all that apply):
(<] Bed and banks
B OHWMS (check all indicators that apply):
[ clear, natural line impressed on the bank [ the presence of litter and debris
B4 changes in the character of soil B destruction of terrestrial vegetation
[J shelving O the presence of wrack line
] vegetation matted down, bent, or absent []  sediment sorting
] leaf litter disturbed or washed away O scour
Ll
g

=

[J sediment deposition multiple observed or predicted flow events
[ water staining abrupt change in plant community
[ other (list):

[ Discontinuous OHWM.” Explain;

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[ High Tide Line indicated by: [ Mean High Water Mark indicated by:
O oil or scum line along shore objects (7] survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings,
H| physical markings/characteristics [] vegetation lines/changes in vegetation types.

(3 tidal gauges
[ other (list):

(iit) Chemical Characteristics:
Characlerize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is o break in the OHWM that is uarelated to the waterbody's flow
;‘egime (¢.8., flow over a rock outerop or through a culvert), the agencies will look for indicatars of flow above and bslow the break.

Tbid.
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For each wetland, specify the following:

Direetly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A slgnificant nexus analysis will assess the flow characteristics and funetions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemieal, physical, and blological integrity
of n TNW, For each of the following situations, a significant nexus cxists If the tributary, tn combination with all of its adjacent
wetlands, has more than a speculative or insubstantial ¢ffect on the chemical, physical and/or biologlcal integrity of a TNW.
Consideraflons when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the teibutary and all its adjacent
wetlands, 1t s not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinatlve of significant nexus. ‘ '

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢+ Daes the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poliutants or flood walers to
TNWs, or {o reduce the amount of pollutants or flood waters reaching a TNW?

*  Doaes thetributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs? ] :

= Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below: 3

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indircetly into. TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Seetion I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1LD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111LD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY): '

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:

[i5] TNWs: linear feet width (ft), Or, acres.
55| Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
~ tributary is perennial:
B Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: Environmental Scientist's report,
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Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 100 linear feet width (ft).
Other non-wetland waters; acres,
Identify type(s) of waters:

3. Non-RPWs® that flow divectly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indircctly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supposting this conclusion is provide at Section I1LC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

5] Tributary waters: linear feet width (ft).
5] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[B] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILI>.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: '

Wetlands direetly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Scction IILB and rationale in Section I1L.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 10acres.

5. Wetlandsadjacent to but not directly abutting an RPW that flow direetly or indirectly into TNWs.
E Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional, Data supporting this
conclusion is provided at Section IILC, '

Provide acreage cstimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly tnto TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, bave a significant nexus with a TNW arc jurisdictional. Data supporting this
conclusion is provided at Section II1.C,

Provide estimates for jurisdictional weflands in the review area: acres,

7. Impoundments of jurisdictional waters,”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
2l Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E, ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

-~ which are or could be used for industrial purposes by industries in interstaie commerce,

| Interstate isolated waters. Explain:
Other factors. Bxplain:

Identify water body and summarize rationale supporting determination:

fSee Footnote # 3.

* ‘T complete the analysis refer 1o the key in Section 11LD.6 of the Instructional Guidebook,

" Prior to asserting or declining CWA Jurisdietion based solely on this category, Corps Distelets will elevate the action to Corps and EPA HQ for
review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
5] Tributary waters: linear feet width (ft),
[5] Other non-wetland waters;  acres.
Identify type(s) of waters:
[# Wetlands: ~ acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did nol meet the criteria in the 1987 Corps of Engineers
~ Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,
Prior to the Jan 2001 Supreme Court decision in “"SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (1t).
Lakes/ponds: acres.

Other non-wetland waters: acres, List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in Lhe review area that do not meet the "Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):
5 Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands; acres. ’

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on hehalf of the applicant/consultant:

Data sheets preparcd/submitted by or on behalf of the applicant/consultant.

Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report,

Data sheets prepared by the Corps:

Corps navigable waters’ study: ;

U.8S. Geological Survey Hydrologic Atlas:

[] USGS NHD data,

[0 UsGs 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey, Citation:
- National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/EIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or ] Other (Name & Date):
| Previous determination(s), File no, and date of response letter: i
Applicable/supporting case law: Rapanos ET UX., ET AL, v. United States, 547 U.S. 04-1034 and 04- 1384 (2006)(Rapanos)

Applicable/supporting scientific literature: ‘
Other information (please specify): Regulatory Guidance Letters 07-01 (Documentation of JD's - IDIS Guidebook); 05-05
(OHWM); 05-02 (Geographic Extent of JD); 06-01(Timelines for Appeals),

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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pplicant: Daware'Dept of Transorta on : CF ®] . al.t:: ” 2008 .
Attached is: See Section below

|| INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A
PROFFERED PERMIT (Standard Permit or Letter of permission) B
L PERMIT DENIAL C
D
E

APPROVED JURISDICTIONAL DETERMINATION
ICTIONAL DETERMINATION
X o = e Ty T e
R .

Wil e e

PROFFERED PERMIT: You may accept or object to the permit.

¢ ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the Philadelphia District
Engineer for final authorization, If you received a Letter of Permission (LOP), you may accept the LOP and your work is
authorized. Your signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety,

and waive all rights to-appeal the permit, including its terms and conditions, and approved jurisdictional determinations (JD)
associated with the permit.

¢ OBJECT: If you abject to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that
the permit be modified accordingly. You must complete Section II of this form and return the form to the Philadelphia District
Engineer. Your objections must be received by the Philadelphia District Engineer within 60 days of the date of this notice, or
you will forfeit your right to appeal the permit in the future. Upon receipt of your letter, the Philadelphia District Engincer will
evaluate your objections and may: (a) modify the permit to address all of your concerns, (b) modify the permit to address some
of your objections, or (c) not modify the permit having determined that the permit should be issued as previously written, After
evaluating your objections, the Philadelphia District Engineer will send you a proffered permit for your reconsideration, as
indicated in Section B below,

B: PROFFERED PERMIT: You may accept or appeal the permit

* ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the Philadelphia District
Engineer for final authorization. If you received a Letter of Permission (LLOP), you may accept the LOP and your work is
authorized, Your signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety,
and waive all rights to appeal the permit, including its terms and conditions, and approved jurisdictional determinations
associated with the permit,

® APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section IT of this
form and sending the form to the North Atlantic Division Engineer, ATTN: CENAD-ET-O, Fort Hamilton Military Community,
Building 301, General Lee Avenue, Brooklyn, NY 11252-6700. This form must be received by the North Atlantic Division
Engineer within 60 days of the date of this notice with a copy furnished to the Philadelphia District Engineer.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process by
completing Section II of this form and sending the form to the North Atlantic Division Engineer, ATTN: CENAD-ET-0, Fort
Hamilton Military Community, Building 301, General Lee Avenue, Brooklyn, NY 11252-6700. This form must be received by the
North Atlantic Division Engineer within 60 days of the date of this notice with a copy furnished to the Philadelphia District
Engineer,

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new
information,

¢ ACCEPT: You do not need to notify the Corps to accept an approved ID. Failure to notify the Corps within 60 days of the date
of this notice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

® APPEAL: If you disagree with the approved ID, you may appeal the approved JD under the Corps of Engineers Administrative
Appeal Process by completing Section I of this form and sending the form to the North Atlantic Division Engineer, ATTN:
CENAD-ET-0, Fort Hamilton Military Community, Building 301, General Lee Avenue, Brooklyn, NY 11252-6700. This form
must be received by the North Atlantic Division Engineer within 60 days of the date of this nofice with a copy furnished to the
Philadelphia District Engineer.
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E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond (o the Corps regarding the
preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be
appealed), by contacting the Corps district for further instruction. Also you may provide new information for further

consideration by the Corps to reevaluate the JD,
RGFREREDIFAR

BTN RE RS OR AP AT OB O NSO AN T Vi
REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an
initial proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons

or objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the
record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to
clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the record, However,
rovide additi l iformation to clarify the location of information that is alrea ini

RQUESPIONSIORINEO RV ATION

' s

el s Cratined s

tions regarding this decision and/or the appeal | If you only have questions regarding the appeal process you may
process you may contact: also contact:
Michael G, Vissichelli
Jobn Brundage Regulatory Appeals Review Officer
U.S. Army Corps of Engineers, Philadelphia District North Atlantic Division, U.S. Army Corps of Engineers
ATTN: CENAP-QOP-R Fort Hamilton Military Community
Wanamaker Building, 100 Penn Square East General Lee Avenue, Building 301
Philadelphia, PA 19107-3390 Brooklyn, NY 11252-6700
Telephone: 302-736-9763 Telephone: (718) 765-7150
E-mail: Michael G, Vissichelli @.usace.army.mil

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government
consultants, to conduct investigations of the project site during the course of the appeal process. You will be provided a 15 day
notice of any site investigation, and will have the opportunity to participate in all site investigations,

Date: Telephone number:

Signature of appellant or agent.
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i b PELWAR Division - Delaware 350 South New St,, Suite 2101
Federal Highway April 3, 2009 Dover Delaware 19904

Administration

In Reply Refer To: HDA-DE

Kerry Holton, Tribal President
Delaware Nation

PO Box 825

Anadarko, OK 73005

Dear Mr, Holton,

The purpose of this letter is to initiate consultation between the Delaware Nation and the
Federal Highway Administration (FHWA) regarding the following federally funded project:
Little Heaven Grade Separated Interchange Project, Kent County, State Contract No. 24-
122-02, Federal Aid Number NH-K008 (6).

The Little Heaven Project southern limit is located just north of the SR1 North Frederica Grade
Separated Intersection Project that the Delaware Nation is a consulting party including signature
to the Memorandum of Agreement (MOA). Mapping is attached locating both projects.

The Little Heaven Project is currently being processed an Environmental Assessment (EA) and
Phase 1 a & b archacological surveys have been underway for the past few years and continues to
date. No known Native American sites have been discovered so far. When and if any Native
American archaeological sites are found, FHWA and the Delaware Department of Transportation
(DelDOT) will continue coordination with you. Attached is a preliminary Draft MOA outlining
the commitments that DelDOT will fulfill regarding the unfinished archacological work and any
future work if any site is found eligible to the National Register of Historic Places. You may
contact David Clarke, DelDOT Project Archaealogist at (302) 760-2271 (o discuss any questions
that you or other Delaware Nation members may have regarding the surveys and Draft MOA.

After review, please let us know of the Delaware Nation interests in the Little Heaven Project
and participation as a consulting party in the continued development of the Draft MOA. This is
consistent with Delaware Nation comments made in a September 8, 2009 email regarding the
North Frederica Project and responded to our October 3, 2009 exchange of emails (attached).

Thank you for your input in reviewing the above cited project. If interested in the project,
FHWA and DelDOT look forward to working with you and members of the Delaware Nation. If
you have any questions or would like further information please contact me at (302) 734-2966.

MOVING THE

AMERICAN
ECONOMY

VI-48




Sincerely,

Wt ot
Nick Blendy
Environmental Spegialist

cc: Tamara Francis, Cultural Preservation Director
Gwen Davis, DE SHPO
David Clarke, DelDOT
Kevin Cunningham, DelDOT
Terry Fulmer, DelDOT
Mike Simmons, DelDOT
Dan Johnson, FHWA
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gﬁm%?& DELMAR Divislon-DeIsware: o5 i Fiaw 8t Bulle 2151

' Dover Delaware 19904
Federal Highwa :
Administration 4 April 3, 2009

In Reply Refer To: HDA-DE

Robert Chicks, President

Stockbridge Munsee Community Band of Mohican Indians
PO Box 70

Bowler, WI 54416

Dear Mr. Chicks,

The purpose of this letter is to initiate consultation between Stockbridge Munsee and the
Federal Highway Administration (FHWA) regarding the following federally funded project:
Little Heaven Grade Separated Interchange Project, Kent County, State Contract No, 24-
122-02, Federal Aid Number NH-K008 (6). Project mapping is enclosed.

The Little Heaven Project is currently being processed an Environmental Assessment (EA) and
Phase I a & b archaeclogical surveys have been underway for the past few years and continues to
date. No known Native American sites have been discovered so far, When and if any Native
American archacological sites are found, FHWA and the Delaware Department of Transportation
(DelDOT) will continue coordination with you. Attached is a preliminary Draft MOA outlining
the commitments that DelDOT will fulfill regarding the unfinished archaeological work and any
future work if any site is found eligible to the National Register of Historic Places. You may
contact David Clarke, DelDOT Project Archaeologist at (302) 760-2271 to discuss any questions
that you or other Stockbridge Munsee members may have regarding the surveys and Draft MOA.

After review, please let us know of Stockbridge Munsee interests in the Little Heaven Project
including participation as a consulting party in the continued development of the Draft MOA.

Thank you for your input in reviewing the above cited project. If you are interested, FHWA and
DelDOT look forward to working with you and the Stockbridge Munsee Community Band of
Mohican Indians. If you have any questions or would like further information please contact me
at (302) 734-2966.

MOVING THE

AMERICAN
ECONOMY
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Sincerely

it

Nick Blendy
Environmental Specialist

ce: Terry White, Tribal Historic Preservation Officer
Gwen Davis, DE SHPO
David Clarke, DelDOT
Kevin Cunningham, DelDOT
Terry Fulmer, DelDOT
Mike Simmons, DelDQT
Dan Johnson, FHWA
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Stockbridge-Munsee Tribal Historic Preservation Office
Sherry White - Tribal Historic Preservation Officer
W13447 Camp 14 Road
PO, Box. 70
Bowler, WI 54416

April 14, 2009

Nick Blendy

Environmental Specialist
Federal Highway Administration
300 South New St., Suite 2101
Dover, DE 19904

RE: Little Heaven Grade Separated Interchange Pro_;cct
Kent County, State Contract No. 24-122-02
Federal Aid Number NH-K008 (6)

Deal Mr Blcndy - S e

Thank you for contacting the Stockbridge-Munsee Tribe regarding the above referenced
project. The Tribe is committed to protecting archaeological sites that are important to
tribal heritage, culture and religion, Furthermore, the Tribe is particularly concerned with
archaeological sites that may contain human burial remains and associated funerary
objects.

As described in your correspondence, the proposed ground disturbing activity of this
project does not appear to be in a region of archaeological interest to the Stockbridge-
Munsee Tribe.

We appreciate your cooperation in notifying the Historic Presewatlon Office. Should
you have any quesuons, feel free to contact me,

Sincerely,
MWMJ /4] -
Sherry White,

Tribal Historic Preservation Officer

(715) 793-3970 Email: sherry.white@mohican-nsn.gov
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US Department

of Transportation
Federal Highway
Administration

DELMAR Division — Delaware
300 South New St., Suite 2101
Dover, Delaware 19904
June 9, 2010

President Kerry Holton
The Delaware Nation
31064 State Highway 281
Anadarko, OK 73005

Dear Mr. Holton,

The Federal Highway Administration (FHWA) is providing the Delaware Nation a copy of the
executed Memorandum of Agreement (MOA) for the federally funded project: Little Heaven
Grade Separated Project, Kent County, State Contract No, 24-122-02, Federal Aid Number
NH-K008(6). The draft MOA was appended to the April 2010 Environmental Asscssment
(EA)/Draft Section 4(f) Evaluation mailed to the Delaware Nation on April 21, 2010, The only
public or agency comments received on the EA/Draft Section 4(f) Evaluation is the attached June
9, 2010 letter from the US Department of Interior recommending that a copy of the signed MOA
be included in the final documentation for the Little Heaven EA/Section 4(f) Evaluation project.
This will occur. Please advise if the Delaware Nation requests a copy of the final report for files.

Thank you again for the assistance the Delaware Nation has provided for the State of Delaware.
If you have any questions or would like to further discuss, please contact me at (302) 734-2966
or by email at nick.blendy@dot.gov.

Sincerely,
Nick Blendy ol

Environmental Specialist
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STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
B00 BAY RoAD
P.O. Box 778
DovER, DELAWARE 19903

CAROLANN WiCKS, PLE,
SECRETARY

June 10, 2010

Mr. Reid Nelson

Advisory Council on Historic Preservation
The Old Post Office Building

1100 Pennsylvania Avenue, NW, #809
Washington, D.C. 20004

Dear Mr. Nelson:

The Delaware Department of Transportation is pleased to submit the signed Memorandum of
Agreement for the SR 1, Little Heaven Grade Separated Intersection Project in Kent County, DE,
The DelDOT Contract Number is 24-122-02 and the Federal Highway Administration (FHWA
Contract Number is NH-KO008(6). The FHWA contact is Nick Blendy, 302-734-2966,
nick.hlendy@dot.gov. The purpose ol the project is to improve traffic operations, safety and
roadway conditions within the project area,

Pursuant to 36 CFR §800.6(b)(1)(iv), we are filing the final Memorandum of Agreement
(MOA), developed in consultation with the Delaware State Historic Preservation Office (SHPO)
and the Federal Highway Administration (FHWAY), with the Advisory Council on Historic
Preservation (ACHP) at the conclusion of the consultation process. The filing of the MOA and
supporting documentation with the ACHP is required in order to complete the requirements of
Section 106 of the National Historic Preservation Act.

Should you have any questions please feel [ree to contact me at 302-760-2095 or
terry. fulmerfstate.de.us.

Sincerely,

A MARLr

Therese M. Fulmer
Manager, Environmental Studies

(Attachments)
oo Hassan Raza, FHWA

&DefDOT_:i
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United States Department of the Interior [ el

OFFICE OF THE SECRETARY N
Washington, DC 20240 TAKE PRIDE’
iINAMERICA
JUN 9043.1
9 2000 PEP/NRM

ER 10/373

Ms. Therese M. Fulmer

Manager, Environmental Studies
Delaware Department of Transportation
800 Bay Road

Post Office Box 778

Dover, Delaware 19903

Dear Ms. Fulmer:

This is in response to a request for the Department of the Interior’'s (Department) review
and comment on the Draft Environmental Assessment and Section 4(f) Evaluation for
SR-1, Little Heaven Grade Separated Intersection in Kent County, Delaware. We
offer the following comments on this project for your consideration.

Section 4(f) Comments

The Department concurs that there is no prudent and feasible alternative to the
proposed use of Section 4(f) land, which consists of Barratt's Chapel and Cemetery,
Thomas James House and the Mt. Olive Colored School/Mt. Olive School. The
measures to minimize harm to historic resources listed on the National Register of
Historic Places or determined eligible for listing, must, however, be explicitly consistent
with the Memorandum of Agreement developed in consultation with the Delaware State
Historic Preservation Office (SHPO) and concurred with by the Advisory Council on
Historic Preservation. We recommend that a signed copy of the agreement
documenting compliance with Section 106 of the National Historic Preservation Act be
included in the final documentation to reflect the procedures for protecting cultural
resources determined in consultation with the SHPO.

We appreciate the opportunity to provide these comments.
Sln.eerely, j e
Y T
Willie R. Taylor

Director, Office of Environmental
Policy and Compliance
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STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
800 BaY ROAD
P.O. Box 778
DovER. DELAWARE 19903

CAROLAMM WICKS, P.E
SECRETARY

June 17, 2010

Hassan Raza, [Yvision Administrator

Federal Highway Administration, Delmar Division
J. Allen Frear Federal Building

300 8. New Street, Room 2101

Dover, DE 19904-6726

Drear Mr. Raza:

The Delaware Department of Transportation (DelDOTY} is requesting a Finding of No
Significant Impact (FONSTI) for the SR 1/Little Heaven Grade Separated Intersection Project
(Clapham Road to Barratt’s Chape! Road), Kent County, Delaware State Contract No. 24-
122-02, Federal Aid Project No. NH-K008(6).

Public notice of the availability of the Environmental Asscssment (EA) and Draft Section
4(f) Evaluation dated April 2010 was posted in the News Journal and the Delaware State News
on April 20, 2010 providing a 30-day comment pcriod. The 30-day period expired on May 21,
2010. No comments werce received from the public notice.

On April 1, 2010, copics of the Environmental Assessment and Draft Scction 4(f) Evaluation
were forwarded to the Delawarc Division of Natural Resources and Environmental Control
{DNREC), Wetlands and Subaqueous Lands Section and Coastal Zone Management Office, the
U.S. Army Corps ol Engineers, the 1.S. Environmental Protection Agency, the U.S. Fish and
wildlife Service {or a 30-day review period. No comments were received.

On April 19, 2010, copies of the Environmental Assessment and Draft Section 4(f)
Evaluation were forwarded to the U.8. Department of Interior (DOI), Office of Environmental
Policy and Comphance for a 45-day review period per 23 CFR 774 requirements, DOI
responded suggesting we include a signed copy of the Memorandum of Agreement (MOA)
developed with the Delaware State Mistoric Preservation Office (DE SHPO) and Federal
Highway Administration (FHWA) in the final Environmental Assessment. The DOI letter dated
June 9, 2010 and the signed MOA have been incorporated in the enclosed LA dated June 2010.
Chapter V. Agency and Public Coordination has been updated to include the above information.

é DelDOT =



Hassan Raza Letter
June 17, 2018
Page 2

Based on the above, we request your concurrence in a FONSI determination for the SR
I/Little Heaven Grade Scparated Intersection Project and approval of the Section 4(f)
livaluation.

Following vour approval, we will notify the State Clearinghouse of the availability of the
FONSI, issue a public notice on the FONSI determination, (draft notice attached for your
review), as well as any other notifications you fecl are appropriate.

As always, thank you for your continued cooperation.
Sincerely,

i 7 A Fi
i i .,j{' S s
Hatslee eundlats
Natalie Barnhart

Thrector

TF:tth

Enclosures

cc: Robert McCleary, Assistant Director, Engineering Support, DelDOT
Michael Simmons, Assistant Director, South Project Development, DelDOT
Basharat Siddigi, FIIWA
Dan Montag, FHWA
Nick Blendy, FTHWA
Thad Macilvaine, Project Managcr, South Project Development, DelDOT
Therese Fulmer, Manager, Environmental Studics, DelDOT
Mike Hahn, Environmental Studies, DelDQT
File



Delaware Department of Transportation

\\ Carolann Wicks, P.E.
l Sccretary

SR 1, Little Heaven Grade Separated Intersection Project

Approval of Location and Finding of No Significant ilmpact

Kent County, Delaware

The Delaware Department of Transportation (DelDOT) and the Tederal Highway Administration
(FHWA) are undertaking a projeet that involves the construction of a grade separated intersection at
SR 1 and Little Heaven in Kent County, Delaware. The purpose of the project is to improve traffic
operations, safety and roadway conditiens within the project area.

The project area extends 2.73 miles along SR | from south of Barratts Chapel Road (K371} to north
of Mulberrie Point Road (K373). The project includes the construction of new SR 1 northbound
lanes and a service road east of SR | from Barratts Chapel Road to Mulberric Point Road in Little
Heaven. The existing SR 1 northbound lanes will be converted to SR 1 southbound lanes, and the
existing SR 1 southbound lanes will be converted to a service road. Both directions of SR 1 will be
elevated at the intersection at Bowers Beach Road (K18) by the construction of a grade separation,
which will provide access to and from the service roads on cither side of SR 1.

DelDOT and the FITWA, in accordance with the Fedcral requirements of the 23 CFR 771.121(b) ,
are hereby notifying the public ol the issuance of a Finding of No Significant Impact (FONSI) for
the project. The FONSI has been prepared in accordance with the National Environmental Policy
Act to document and support FHWA’s determination that the Selected Alternate would not have a
significant effect on the human and natural environment. Copies of the FONSI documentsation are
available at the DelDOT Administrative Building at 800 Bay Road, Dover, DE. Intercsted parties
may also obtain a copy of the document by contacting DelDOT Public Relations at 1-800-652-5600
(in DE) or 302-760-2080. (in DE).

Office of Public Relations

Delaware Department of Transportation
P.O Box 778

Dover, Delaware 19903

PUBLIC NOTICE






